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OFFICE OF THE ATTORNEY GENERAL. OF TEXAS
AUSTIN

GIRALD ©. MANN
ATIORMEY GENERAL

Honoratile Walter C, Toodwsard, Chalirman
Board of Insurance Gmissioners
Austin, Texas

Dexr Sir:

of your request of

July 20th for our opinlondcons g cortain stztutes and
the gensral appropriation b a3 /sang applies to your dew
partment, and the effect the eon of /£he veto by the Goveruor
of certain items in iation bill.

your letter of Ana: x}8 opinion in three
arts, In eech 4l 1aion ke qupote only those perts of your
etter essentisl (o & cles rstanding of the problems

before us.

: - b5 appropristion dill, es passed
by(the : - peciﬂeall suthorized the employnent

< yf he amount of swilsry to be paid ten aenior
examipers and tgn nsistmt examiners, but that the Governor
by vetxs sd, lve of the senior exeminers snd three
ssslster npfPs, loaving five senior exsminera and
seven sssle tm‘ exsziners listed in the bill, Immedistely
following 1temlized appropﬂatmn for the Exemining
Division which contsins the vetoed items, appeers the folw
lowlng rider, which was not vetoeds

¥or the urnoua of paying the fore-
g6ing exaninatlo and such expense
&8 18 necessary 1nemont to the sxmmination
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work and the psyment of the salaries of any
additlonal examiners, stenographers, clerks
and such help as is necessary in the adminis-
tration of the examining division (provided
any additional employees performing similar
work to the positions designated hereinabove
shall not recelve 4 greater sum of compensa~
tion than thet herein provided), and for
defrsying all other expenses necesssry for
the administration of the provisions of
Chapter 152 of the Ceneral Laws of the Rsgu-
lar Session of the Forty-second Legislature
and Chapter 264 of the General Laws of the
Regular Session of the Forty~fourth Legis-
lature, and any and all amendments thereto,
and as amended by Senate Bill 387, Acts
Regular Session of the 46th Legislature, 1939,
there is heredy appropriated all fees and
assessments collected under authority of
said Examining Law, together with any balances
at the end of a preceding fiscal year, for
oeach of the fiscal years ending August 31
1940, and August 31, 1941. The head of the
department shall make application te the
Board of Control and receive its spproval
in writing before employees, other than those
itemized in the eppropriation till, are em-
ployed. Said application shall set out the

- reasons, snd necesaity for the employment of
the sdditional employeses.” .

Your first question 1s restated by us to reads

"Did the Governor's veto, by which he
eliminated frox the lpproprlaglon bill five
senlior exsminers and three sssistant examiners,
have the effect of destroying the right of
the Life Insurance Commissloner %o meke appli-
cation to the Board of Conitrol and recelye iis
approval in writing to employ sdditional em-
ployees, including examiners ss specificelly
suthorized by the rider in the sppropristion
bill which was not vetoedt"

Section 6 of Article 8 of the Constitution provides
that "no money shall be drawn from the Tre but in pure
suance of specifiec appropriations made by law,” and thd no
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apy ro-arlation of money shell "be made for a lon;;er term then
two years."

Section 14 of Article 4 requires every bill passed
by the Legisiature to be presented to the Goverpor for his
approvsel and sets forth the procedure to ve followed if the
same 13 approved or vetoods Uith especial reference to ap-
propriastion bills, the section reads:

" o » o If any b1ll presented to the
Governor contalns seversl items of appro-
priation hs may otject to one or more of
such itoms, and approve the other portion
of the bi11f. In such cese he shall
pend to the blll, ct the time of sl
it, o stctomant of tho items to which he
objects, and no 1tm:-. 80 objected to shell
taiko effotte o = o"

Title 78 of the Revised Civil Stestutes of Texns,
1925, and smendments thereto relate to the organization md
praacri‘ba the duties of the Poard of Insursnce Conmissioners.
Article 4690 directs s bisnmual exsstinsticn of «ch insure
snco corpsny ani reads pe follows:

*¢he Chairman of ﬁm Boord of Inss-
anoe Comiigsioners shall, once in each two
Yesrs, or oftener if he auu noCessiry,
in persom or by onc Or more examiners
csormissionod by hin in writ vielt
eagh coxpany organized under laws of
this state and exanline its fingnelal cone
dition snd 1ta adility to wmeeotl 1ts llaw
bilities, as well as its cowplionce with
the laws of Texas affecting the wnduct of

" 1ts businessy and he may simllerly, in
verson or by one or more ocommissioned ex~
exiners, vislt and exsmine, either zlone or

. jo:.ntly with reprosentatives of the inrure
ange swervising departments of cther st es,
cach Insuranse Company not od under
the lawa of this state but au zod to
transact business in this atates He or his
camul ssioned examinsrs shaell heave {res cocoess
to sll the books and papers of the compeny
or agents thereol relatirg to the business

FLY D)
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and effeirs of such company, anéd shall have
power to summon and exanine under osth the
offlcers, agents and amployees of such com-
pany end eny other person within the state
relative to the affairs of such companye.
He may revoke or modily any certificate of
suthority lssued by him or by any predeces-
sor in office when any condlition or require-
ment prescribed by Law for granting it no
longer existss He shall give such compeny
2t least ten dayst'! writtem notice of his
intention te revoks or modify such certifi.
cate of authority, stating specifically the
reasons for the action he proposes to take."

Articles 4600a sncd 4G90L, as smended by Senate .
U111 Ho. 397 of the 46th Legislntm, effective Xay 13,
1989, read es followsg

Phrte 4600« 7The exponses of sll €8x~
smingtions of domestic insurance compenies
mede on Lehalfl of the State of Texes by the
Chairman of the Board of Insurance Commis-
sioners or under his autharity shall de paid
by the corporstions exsmined such amount
as the Chalrmm of the-Board of Insurance
Commiasioners shall cart.try to be just and
resgonable.

“"sAssassments for the aexpenses of such
domestic exsemination, which shall be suffi-
cisnt to meet all the expenses and disburse-
ments necesasry to cowply with the provie
sions of the laws of Texss relsting to the
exexinstion of insurance companies and to
comply withh the provisions of this act, :
ehall be made by the Chalirman of the Board
of Insursnce Commissioners upon the corpors-
tions or associstions to be examined taking
into consideration anmusl premium recelpts,
and/or edmitted assets, and or insursnce
in force; provided such assesaments shell
be made and collected only at the time such
exaningtions are mades

"All sums collected by the Chairmen of
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the Board of Insurance TCommlssioners, or
under his authority, on account of the
coat of exaninations assessed as herein
sbove provided for shall be paid into

the State Treasury to the oredit of the
Insurance Exemination Fundj; and the
salsries and expenses of the actuary

of the Foard of Insurance Commissioners
and of the exgminers and assiastants, and
all other expenses of such examinations,
shall be paid upon the certificate of the
Chairmsn of the Board of Insursnce Commis~
sioners by warrant of the Comptroller
drawn upon such fund in the State Treasury.

“If at any time it shall eppear that
additional pro rats assessments are neces-
sary to cover all of the axpenses and dis-
bursements required by law send necessary
to comply with this Act, the amme shall
be made, snd any surplus arising from sny
and all such assessuents, cver and above
such expenses and disbursemsnts, shall
be epplied in reduction of sudsequent ad~
geasments in the proportion assessed sgo
that there shall be so assessed and ool-
lected the funds necessary to meet such
expenses and disburgemants and no more.

"In case of an examination of @ com=
psny not organized under the laws of Texas,
whether such examingtion 1s made by the
Texas authorities alone, or jointly with
the insurance supervisory authorities of
snother state or states, the expenses of
such examination due to Texas participation
therein, shell be borne by the company under
examinations Payment of such costs shall
be made by the compsny upon presentastion of
itemired written statement by the chairman,
and shall consist of the examiners remunere-
tion ani expenses, snd the other expenses
of the Department cof Insurance properly
allocable to the exemination, Payment shall
be nade directly to the chalrmen, end all
money collected by sssessment on foreign
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corpanles for the cost of examination shall
be deposited in the State Treasury by the
Chairman to the credit of the Insurance
Examination Fund out of which shall be paid,
by warrant of the State Comptroller of Publie
Accounts on voucher of the Chalrman of the
Board of Insurance Commissioners, the ex-
aminer's remuneration and expenses in the
amounts determined by the method hereinafter
provided, when verified by their effidavit
and approved by the chairmem; end said money
is hereby appropriasted for that purpose, the
balance, 1f srny, to remein in the Insurance
Examination Fund in the State Tressury sub-
Ject to be expended for the purposes as are
other funds placed therein. Exeminer's re-
runeration and expenses shall*be the smme
as that which would be paid Dy the home state
" of a company under exsmination to persons
conducting the examination of a Texes company
edmitted to dc dbusiness in that state. If
thers be no recognized. charge for such service,
the Chairman shall fix the remneration snd
expense allowance of the examiners at such
reasonsble figure as he may determine.”

"Art. 4690b. The Chelirman of the Bosrd
of Insurance “ommissioners shell appoint such
number of examiners, one of whom shall be the
chlef examiner, and such number of sssistants
as he may deem necessary for the purpose of
meking on behall of the Stste of Texas and of
the Board %Wf Insurance Commlssioners all such
exsminations of insurance compenies at the ex-
pense of sudh cormpunies or corporatlonsa, as
are required to be made or provided for by
law; and, after this act shall teke effect
he shall alao appoint an actuary to the Bosrd
of Insurance Commissioners te advise the Board
in connection with the performasnce of its .
duties and for wif and adviee ~nd council 4in
conmection with all such exsminetions required
by lew. Such examiners and assistants shall,
as directed by the Chailrman of the Board of
Insursnce Commlssioners, perform all the duties
relative to all exsminations provided by law



Honorable Valter C. ¥oodward, Pace 7

to be made by the Doard of Insurance Commise
sioners of the State of Texas, and it 1s the
purpose of thiie mct to provide for the exami-
nation hereunder by the Chairmen of the Board
of Insurence Comaissloners ef all corporations,
firms or persons enzgsged in the business of
writing insurance of any kind in this state
whether now subject to the supervision of the
Insurance Depertment or note. '

"All such examiners snd assistants and
such sctuary shall hold office subject to the
will of the Chalrmen of the Doard of Insurance
Commissioners snd the mmber of such exeminers
end assistants mey be .increased or decreaszed
from time to time to sult the needs of the
examining worke The sctuary end all such
éexanminers and assistants shaell be pald out of
the Insurance Exsminetion Fund, such sslaries
as shall be fixed from time to time Dy the
leglislature, and their necessary iraveling ex-
penses ahali be pald out of such fund
sworn, itemized accounts thereof, to be
rendered monthly sn® approved by the Chelirman
of the Boerd of Insursnce Commiasioners be-
fore payment.

"¥Yhere the Chairmaen of the Board shall
deem 1t advissble he may commiseion the actuery
of the Board, the chief exmmainer, or any other
examiner or employee of the Depariment, or any
other person, to conduct or sssist in the ex-
enination of any company not orgenized under
the laws of Texas snd allow them compensation
as herein provided, except thet they may not
be otherwise compensstlfl during the time they
are assigned to such foreign company exeming-
tions. Other than as thus provided, neither
the actuary of the Boerd of Insurance Commis-
sioners nor any examiner or assistent shall
contimue to serve as such 1, while holding
such position, he shall directly or indirectly
eccept from any insurance company any employ-
rent or pay or compensation or gratuity on
account of sny service rendered or to be
rendered or any account whatsoever,*



Donoratle valter C. Voodwaré, Page 8

It has ULeen saic that an appropristion need not
be masde in any particular form of words., It is sufficient
if the Legislature suthoriges the expenditure by law s&nd
specifies the purpoae for wnich it is mede, See 38 Tex, .
Jur, 844; 59 C. J. 2445 Cherokee County v. Odom, (Clv,

Appe) 297 S. %. 1055 lckle v. Findlay, 44 S. W. 480,
Nelther is 1%t essontial in Texas thet thc appropriation
11l specify the maximum smount whleh may be drawn from
the State Treasury in dollars ancd conta. Atkins v. State
High‘&y Dapartment, (Cive App-) 201 3, W, 226.

In the case of Fulmore v. Lane, 140 S. %, 405,
Assoclate Justice Dibrell of the Suproma Court mskes thg
following stetement:

*In construing the purport of e veto
message, the same rules of constructlon
thet govern in construlng legislative
acts should be applied. The veto power,
when exeroleed, 1s & leglsleftlve and
not en executive functione. FPickle ve.
NeCall, 86 Tex., 223, 24 S, W. 265; Cooley
on Conste Lim, 185; Peoplc v. Bowen,

2l H. Y, 517."

We oxpress the conviction thé effect of the veto
here exercised was to place the Examining Division appro-
pristions in the same astetus as though the vetoed itams
haed never been included in the Bill es finelly passed by
the Legislature.

It is noted the rider containg the following lan-
ruages

UThe hesd of the department shall
make applicetion to the Boerd of Control
anéd recelive its approval in writing bve-
fore employeées, other than those itemigzed
in the uppropriation bill, are employed,
Seid spplicetlion shell sol out the reasons,
and necessity for the amployment of the
additional employees.”

It is c¢learly the intention of the Leglelature
thet the Board of Control shall determine from the spplication

740
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and such other informntion as may be avallable to the Dbosrad,
whethier the condition upon whileh the funds mey be expended
actuslly exist, th-t is, whether the expenditure of such
Tunds, or any portion thereof, is necessary to adequately
perform the functions of the fnsurance Department.

The walidity of such a provision in gn appropristion
b1ll was impliecdly recognized in the case of Terrell v,
Sparks, 135 S. %e 519, whereln the cowrt held sufficiently
: apaciric ag an appropriation, an appropriation bill providing
& sum of money for the Attorney Genersl, to be expended by
him ty and with the approval of the Governore.

See alpo State ex rel Normal Schools v. Zimmerman
183 Wis. 132, 197 N. G. 825. Cases apperently contrary wiil
be found in 81 A. L. R. note st p. 1512, but In most of the
cases there clted the constitutionsl requirements asre dif-
ferent from those in Texss. ¥We Go not think the same
reasonins eppliceble to our situstion.

In viev of the provisions of the statuvtes and su-
thoritles cited, you are resgpectfully advised 1t 1s owr opinion
your question is properly answered in the negative and that
by complying with the terms of the rider quoted above you
mey employ edditional necsseary employees including exeminers
and pay them from the speciml fund crested by Articles 4600s
and 4&50b,

2.

“Prior to February 1, 1938, st whioh time upon re-
quest of the State Auditor thie depertment rendered opinion
Ko+ 0=81 (conference opinion MNoes I035), the fees collected
by virtue of Article 3920, H. C. S., had been deposited by
the Board of Insurance Commiasioners in the Insurance Exami-
nation Fund and used in connesction with the expense of ex-
amining compaenies and for the servicea of employees incident
thereto. The opinion held the fees sghould be deposited in
the generail fund,

Senate Bill No. 404 of the ¥orty-sixth Legislature,
e8 reflected by its emergency clsuse, wss introduced for the
purpose of amending Article 3920 to meet the objections
pointed out in opinion No. O=8l. As Tinaelly psssed and ap-
proved by the Governmor, the bill smended Article 3920 so
that up to September 1, 1959, the Insuranse Department was
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authorized to use the fees for the purpose theretofore used.
(See opinion Ko. 0-847, written to you on June 15, 193S).

%o quote from your letter:

"As relates to the next blennium, the
blll reeds as follows:

"1After Aupust s%‘flssg all fees
collected by vIrEtue of Inls Artlcle shall
be deposited in the State Treasnﬁ and

ropriated Lo the use and bene )
%ﬁ% B%ara ol Insursnce Commissioners to
be used in the payment of salaries and
other expenses srlsing out of and in con-
nection with the examinstion of insurance
companies and/or the licensinz of insure
ance coxpanies and investigetions of
violations of the insurance laws of this

Staete in such manner as provided in the
eneral ropriation EIEI for the Lif

e

urance Jivislon and *xsmining Division
and Agents' License Division of the Board
of Insurence Commissioners.!

”
- o »

"The question I now submit to you isag

"({g) Do you regard the language s~
bove quoted from Senate Bill Ro. 404 as
an eprropristion of the fees set ocut in
Artiele 3920, supra, [or the purposes
therelin stated? .

*In comnection with the foregoing,
ancther inquiry is necessary, ss will ap-
pear fror the following statement:

"Following the Agents' License Divie
sion, which is one of the divisions to
which, under sald Senate Pill Ho., 404,
we were permitted to use the fees (the
Agenta’ License Divislon, inoluding the
llcensing of insurance cozpanies and the
investigation of violation of the lnsur-
ance laws) there sppears the following
rider in words and figures as follows:
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¥t Subject to the limitations set
forth in the provisions appearing at
the end of this Act, all sgents! license
fees collected by v{rtus of the license
lawa, shall be deposited in the State
Troaxury and are hereby sppropriated

may Do expended, during the fiscal

yoari ending August 31, 1940, and August
31, 1941, in nceordnnne with the laws
of this Stnte for payment of the items
listed above.! .

"In connection with the foregoing
statement, your attention 1s directed to
Section 7 of Article 5068a' requiring -
the collection of an agent's license
fees of $1.004

“The question submitted is:

*(b) Does the rider above set out
prohibit thias department from the use
of the fess, or any part thereof, set
out in Senate Eill No, 404, in addition
to the Agents'! License fees as provided
for in Section 7 of Article 5068a sfore-
seld? In other words, does the rider
confine. this dspnrtusnt to the use of
the Agents' License fees in the payment
af the salsarles ?nﬂ other expenses 1isted
under the Agents' License Division of the
sypropriation billt Or is it to be con~
strued as permitting the approprintion
thereof, in addition to the fees
part therecfl, get out in Senate gill Ros
404 {Article 5926)! * » @

*me Commission construes ths rider
as permitting the use of the Agents?
License fees in connection with the fees
collected under said Senate 5111 Ko. 404
{Article 3920) end that the rider is not
intended to restriet use to the use of
the hﬁanta‘ License fees and nothing
elney S '
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We note the specific language of the above quoted
peragrsph of Article 35920 az emended by Senste B1ll 404, It
¥ill be readlly seen there ls & marked difference between
the provisions of the above poragraph and the specific
lanpuage erployed in providing the use of the funds from
the time of the passage of the act until September 1, 1839,
which in édirect langusge sppropristes the money collected
as =uch fees for a specific purpose. Stripped of all ex-
cess verblage, the Legislature by the quoted parsgraph
which ve sre construing says:

TAfter August 31, 1939, sll fees
collected + « « shsll be + » « appro-
priated « » » in such manner as pro-
vided in the general sppropriation
Il o o W -

) Here, we have no eppropristion but what eppears
merely a direcfion to the Legislature itself to later maske
the sppropristion in the generel appropriation bill, ¥e
fail to find where such hes been done, snd we are of opinion
that the situation, by the very terms of Senate Bill 404, in
the sbsence of mn%ion in the general sppropriation bill,
reverts to the status occupled at the time opinion Q-81 was
written, At the time of the passsge snd executive spproval
of Senate Bill 404, the general sppropriation bill had not

been finally passeds The lsngusge of ssld Senate Bill could
very well have expressed the legislative intentiat the time
of its passage, but there is no icngnqga in the genersl ap-
propristion bill indicative of such intent or capabile of
celng so construed by us nowa.

¥e therefore smswer your questionsi (a) %e do not
regard the langusge quoted from Senate Bill Fo. 404 &8 an
appropriastion of the fees set ocut in Article 3920, as amended,
‘for the purposes therein stzted, or for sny other purpocse.
(b) We do not regard the rider as autborizing the Imsurance
Department to use the fees mentioned in the paymemt of the
salaries and other expenses listed under the Azents! Llcense
Divisione %e are of opinion these fees should be deposited
in the State General Fund.

In view of our snswer to the questions aa given,
we do not think it amiss to astate we note no prohibvition
thet the various items msntioned in the Agenta' License Divie
sion may not be peld from the state's general fund even thomgh
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the Agents' License fees appropriated in the rider to the
genersl agpropriation ©vill do not suffice to pay same. There
is no lsngusge in the rider restricting the division solely
to the use ¢f the lees there mentioned. ‘

Se

In the third sectlon of your letter you quote Sec-
tion 35 of Senste L1ll 135 as paessed by the 46th Legislature
and duly spproved by the Governor: :

"Sece 35« All fees paid to the Board
of Insurance Commissloners by «ll associs-
tions regulated by this Act shell be and
the same are here and now appropriated for
the balance of the fiscal year ending
August 31, 1939, to the use and benefit
of the Life Insurance Division of the Board
of Insurance Commissioners, to be used
by the Life Insursnoe Gmiulmr for the
purpose of enforcing end carrying out the
provisions of thls ect and other laws re-
lating to the regulation and supervision
of such associstionsy provided, however,
thet thereafter such fees shall be ax-

gended under such limitetion as the I:egin-
ature mey ces ene AP T
mental appro rIcgﬁon bITT; such lees &

be Eegoegg'e'ﬁ in the State Treasury us a
apecisl Tund to be used ss and for the pure
poses aforesald end are here and How appro-
prigted for such purposes anc all laws and
parts of laws to the contrary are here and

now expressly repealesd to the extent of such
conflict only«" (Underscoring ours.)

You then propound the followlng questions

"May we, under Section 35 of Senate
Bill 135, beginning September lst, use
these fees for the purposes mentioned?"

As stated by you in your letter, the general depart-
mental eppropriastion bill makes no apecifie reference to the

uge of the funds 1in connection with regulating, exemining and
doing the elericeal work relsting to the mutusl aseessment com-
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panies. TYou continue:

"Yet, we recognize the specific au-
thority mentioned in Section 35,end as the
gencral cppropristior bill, as relates to
the Life Division, specifically suthorires
the erployment of the three mutual assess-
ment supervisors and the secretery, we
ere of opinlon thst we can use these fees,
as fer as they go, toward the payment of
the muturl assessment supervisors and the
secretery, and thus relleve the Ceneral
¥Fund of & burden to that extent.”

Ve note a distinct difference in the language em-
ployed in Section 35 of Senate Blll 135 from thet used in
frticle 3920 as smended by Senate Bill 404, eonstrued by us
in the second section of this letter. In Senate Bill 404
the Legislature states the money "shell be . . « appropriated
e « e« in such manner ss provided in the gensral appropristion
e » o In Section 35 of Sensate ¥1ll 135, the direction
is positive and specific, esnd dependent upon no contingency
of future approprietion. The pertinent language 1s: "¢ « «
such fees sghall be expended under such limitations as the

Lepgislature mey desipnste in the general departmental eppro-
IilaLiont H suce 68 Lo De O8LEG L] L}
reasury as a speclal ;;;E,Eo Ee useé as and for the ggggosea
aforessald, snd ere here end now appropristed for such pur=
POELB o« = «

The Legislsture having thus specificelly directed
depoelt in a specigl fund and appropriated the money and
heving designsted in the genersl sprropristion bill three
mutual assessment supervisors and the secretary with equiv-
ocal limitaetion as to their salary, we are of opinion you
ney use the fees peld to the Board of Insurance Commissionera
by all associstions regulated by Senate Bill 135 (Mutusl
Agssegsment Insurance Companies and Associstions) to pay the
salsries of such supervisors and secretary,

Therefore, we respectfully answer your question
in the effirmative. S

¥e wish to thank you for the complete informetion
furnished in your letter, which has meterislly sided us iIn
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our investligation of the law appliceble to the questions pro-
pounded.

Yours very truly
ATTORNEY GERERAL OF TEXAS

njamin ¥oodsll
Agsistant

B¥WeFL

APPROVEDAUE 23, 1939

APPROVED

OPFINION
COMMITTERE

ey /373,

CHAIRMAN



